Content and Structure of the Thesis
Joakim Frände successfully defended his doctoral dissertation on dual residence at the University of Helsinki on 27 September 2013. I acted as opponent and my views in the following are based on my opposition.
The thesis deals with the situation when the legal systems in two states simultaniously identify an individual as a resident, and thus subject to unlimited tax liability. This is a well known consequence of the fact that each state, including the EU member states, has its own tax laws.
There is a need for detailed analysis of the causes and consequences of dual residence. Frände's book is therefore a welcome contribution. His study is relevant, not only to Finnish readers, but also to scholars and practitioners in other countries, mainly due to its exten-sive comparative parts. As an example, the Swedish "five-year rule" in Chapter 3 Section 3 and Chapter 3 Section 7 of the Swedish Income Tax Act is extensively compared with the Finnish " three-year rule " in Chapter 1 Section 11 § Part II of the Finnish Income Tax Act, as well as with the corresponding provisions in the Danish and Norwegian income tax legislation. Furthermore, the dissertation contains an analysis of how dual residence under domestic law is related to tax treaty law. Also this part is of obvious common interest to international readers.
Following an introductory chapter on the purpose, method, etc. of the thesis, Frände examines how Finnish tax law defines the tax liability with the help of various concepts. In Chapter 2, the basic criteria for unlimited tax liability are analyzed in detail. Particular attention is given to the extended tax liability stipulated in the so-called threeyear rule. This provision was originally created with the Swedish fiveyear rule as a model.
The analysis of the results is attributed to those theoretical bases for delimitation of territorial tax liability which are recognized in tax literature. Exceptions are mapped separately. In Chapter 4, the author carries out a number of equivalent, but shorter, studies of the systems in selected Nordic countries. Subsequently, these are presented for comparison with Finnish law.
In Chapter 3, a comparison is made with residence concepts in other fields of tax law, including vehicle taxation. In addition, the chapter also includes a study of the residence notion in the laws regulating social security.
Chapter 5 treats dual residence issues in relation to EU law. This part of the study focuses mainly on the question, of whether the extended tax liability arising from the internal Finnish three-year rule is consistent with the freedom of movement.
The following chapters investigate the relations between the prerequisites for dual residence and tax treaties. Chapter 6 holds a theoretical discussion on the methodology of tax treaties, and their status as a legal source. Further, Chapter 7 examines how the treaties can contribute to the neutralization of dual residence situations. This part also includes a survey of the Finnish tax treaties with respect to potential dual residence problems. In a special section, Frände examines the use of mutual agreement, whereby the contracting governments make agreements on how to resolve individual tax matters.
Subsequently, Chapter 8 moves on to examine the specific tax consequences that will result if dual residence is at hand. This part of the thesis is of an entirely different nature. Indeed, the previous parts examine the regulatory framework with respect to the facts that constitute the subject's legal qualification as resident. However, the analysis in Chapter 8 treats the legal consequences that would arise as a result of the applicability of the qualification rules.
In the final chapter, the author summarizes and discusses his observations de lege ferenda An important example is the conclusion that increased tax liability based on the prerequisite 'significant connections' (Sw. väsentlig anknytning) is an effective tool, which can be developed further.
Some Comments to the Thesis
Initially, it seems relevant to ask if dual residence is a problem that justifies the devoting of a thesis to it. The author suggests, by showing some statistics regarding the mobility of individuals, that it may involve a practical problem of some importance. However, the empirical data is sparse. Somewhat contradictorily, Frände points out that although there are no statistics saying how often dual residence occurs, it nevertheless often arises from cross-border mobility.
I do not think this is a problem, because the thesis does not purport to be empirical in the traditional sense. The legal conditions for dual residence are obvious and well known within the field of tax law. This is enough for a study to be highly motivated. In addition, it is evident that the literature in this area is by no means exhaustive. Consequently, the chosen subject for the dissertation must be regarded as relevant and motivated.
However, in my view the thesis is somewhat excessive. The formulation of the objective is lacking in precision. Moreover, the objective does not entirely correspond to the study that is in fact carried out. This can be shown by the following examples. The thesis is mainly aimed to investigate how residence arises in national law and how dual residence arises. The latter question seems to presuppose consideration of two legal systems. The view that a legal comparison is required for the investigation of how dual residence arises is indeed clearly stated in the thesis (p. 219). It is, however, also stated (p. 13, 14) that the purpose of the comparative method used is to provide an understanding and perspective of the Finnish legislation and, in addition, to briefly show how dual residence arises. The comparative study in Chapter 4 is thus limited in several ways. It mainly exemplifies, and it does not account for the use of DBAs. However, if a comparison is necessary for carrying out the main objectives but is mainly used only to provide perspective on Finnish law, and to briefly point out dual residence problems, the primary purpose cannot be fulfilled.
Furthermore, the dissertation also contains a study of residence concepts outside the field of income tax law. To my view, the author does not manage to reconcile this part with the main aim, which is to investigate income taxation. Instead, this chapter reflects a separate study that could have been published separately.
This discussion also has a purely quantitative side. The thesis includes a total of 683 pages. The chapter on residence in other laws than income tax law is 96 pages. Interestingly, the faculty's dissertation instructions states that a dissertation should normally cover about 300 pages.
Nevertheless, most of the presented material and analysis is indeed interesting and relevant to the purpose. Albeit the composition has some shortcomings, it must therefore be noted that the work generally holds good quality.
The initial discussion on methodology is very short indeed, and thus contrasts to the study's extent as a whole. The rather limited methodological considerations are, however, with few exceptions credible and well motivated. Nevertheless, the treatment of methodological issues appears somewhat uneven, or possibly to some extent fragmented. Please note, however, that this critisism does not say anything about how the author has actually used the method in the study. In the latter respect the thesis undoubtedly presents a consistent and thorough approach.
The treatment of the Finnish rules of unlimited tax liability is clear and quite easy to follow. However, Chapter 3 on residence concepts in tax laws other than income taxation falls, in my view, beyond the purpose of the thesis. Although this part of the study too, is carried out in a credible and thorough manner, it should nevertheless have been omitted.
The comparative analysis in Chapter 4 is relatively extensive and very interesting indeed. As far as I am able to judge it contains no or only negligible flaws. The account of Swedish law, which my own knowledge permits me to check extra carefully, is correct to the detail. However, I disagree with the author on the regulation by reference to the prerequisite significant connections (Sw. väsentliga anknytningar) which appears in Finnish as well as in Swedish statutory law. Joakim Frände advocates increased tax liability based on significant connections. I am critical of the Swedish rule in Ch. 3 Sec. 7 of the Income Tax Act. In my opinion, it contains so many different criteria, that one can always justify any conclusion.
1 The provision's vagueness may indeed lead to a lack of equal treatment and legal certainty.
The chapter on EU tax law includes a relevant and interesting discussion. The author demonstrates knowledge as well as analytical ca-pacity. However, the chapter's structure is not entirely clear, in particular when it comes to the use of the term exit tax and the equivalent (?) in Swedish, utflyttningsskatt. Perhaps one could have wished for some little clearer positions from the author.
The relatively short Chapter 6 deals with the interpretation of tax treaties. The chapter is a methodological platform and a starting point for the analyses presented in the subsequent chapters. It could be argued that the Chapter 6 falls outside the scope of the dissertation, since it is not intended to develop or even contribute to a general doctrine of interpretation of tax treaties. On the other hand, the chapter is indeed an interesting contribution to the field.
Moreover, Frände deserves credit for his attention to an issue that appears often to be overlooked in the discussion of tax treaty interpretation. He distinguishes (p. 330) , between what is known about how the treaties are actually interpreted, and how they should be interpreted in light of the legal sources doctrine. Indeed, all experts seem to agree on for example the significance for tax treaty interpretation, of the Vienna Convention on the Law of Treaties. But how much attention is devoted to it in practice? This is a completely different issue.
This distinction illustrates a general dilemma in legal research, namely, that the pursuit of systematization itself tends to reinforce the notion of law as a coherent system. This is probably partly just a chimaera, i.e. a possibly false perception of reality.
Although the discussion on the methodology of tax treaty interpretation is interesting, the scope of thesis suggests that this general part could have been more concentrated. Indeed, the presentation and discussion of general issues continues at the beginning of Chapter 7. In fact, it is another 30 of the chapter's 125 pages before tax rules more directly relevant to dual residence are treated. In my opinion, this illustrates a general weakness in the thesis, namely that it contains too many parts that are either wholly descriptive or fall outside the stated objectives. However, the analytical parts of the chapter are relevant and interesting. This is particularly so for the comparison between the treaty notion of 'centre of vital interests' and significant connections in domestic tax law.
Chapter 8 aims to fulfill the thesis' additional purpose, namely to examine the legal consequences that arise when dual residence cannot be avoided. It comprises about 120 pages and is an impressive examination of a large number of dual residence situations. The analysis is generally very interesting, and I am convinced that it can be of significant support for both legislators as well as for legal practitioners and scholars.
The chapter includes not only legal analysis of the tax consequences, but also reports of administrative procedures which are taken to avoid double taxation. However, the focus on procedural matters seem to somewhat steer the dissertation away from the substantive law which is its main subject matter.
Finally, it must be held that the thesis' quality in terms of language and format is very good indeed.
Conclusion
To summarize, I want to convey a distinct overall positive impression of the thesis. It is clear that Joakim Frände's choice of topic for the study is of both scholarly and practical relevance. The structure of the thesis is clear and logical. The methods chosen are appropriate and the study is carried out in a thorough manner. Language and format are treated in a satisfactory manner. Thus, it may be concluded that the thesis is a valuable contribution to tax law research.
